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Attorneys Robert F. Perry and Paul A. Straus, through their counsel, submit this response 

to the Court’s July 24, 2015 order to show cause (the “Order”) why they should not be 

sanctioned, pursuant to Fed. R. Civ. P. l l(c)(2), on the ground that their opposition to Vringo’s 

motion to compel the deposition of Guo Xiaoming, ZTE’s General Counsel, violated Fed. R. 

Civ. P. 11(b), and why they should not be required, pursuant to Fed. R. Civ. P. 37(a)(5)(A), to 

pay Vringo’s reasonable expenses incurred in making that motion, including attorney’s fees.  

Doc. No. 167.  ZTE Corporation and ZTE (U.S.A.), Inc. (collectively, “ZTE”) are filing a 

separate opposition to the Court’s Order through its new counsel, Clifford Chance US LLP. 

PRELIMINARY STATEMENT 

 Messrs. Perry and Straus respectfully submit that ZTE’s opposition to Vringo’s motion to 

compel the deposition of Mr. Guo is not a basis for sanctions against ZTE’s counsel.
1
     

First, Messrs. Perry and Straus should not be sanctioned pursuant to Rule 11(c)(2) 

because discovery motions such as Vringo’s motion to compel are specifically excluded from the 

purview of Rule 11.  See Fed. R. Civ. P. 11(d). 

Second, to the extent the Court’s Order contemplates sanctions imposed pursuant to the 

Court’s inherent power,
2 such sanctions require a finding that Messrs. Perry and Straus acted 

with subjective bad faith, and no such finding is possible based on the facts.  In its opposition 

that is the basis of the Court’s Order, ZTE’s primary argument was that the Court should leave 

                                                 
1 Through its new counsel, ZTE recently filed its Memorandum of Law in Support of ZTE’s Motion to Modify the 
Order (Doc. No. 199), in which it explained that Mr. Guo is unwilling to travel to the U.S. because he risks detention 
or arrest at the border in connection with an unrelated criminal investigation.  As noted therein, at the time of filing 
ZTE’s opposition that is the basis of the Court’s Order, neither Messrs. Perry and Straus—nor any other K&S 
attorney—were aware of Mr. Guo’s unwillingness to travel to the U.S. or that he risked detention or arrest at the 
border in connection with an unrelated criminal investigation. 
2
 The Court’s Order provides only Rules 11 and 37 as the sources of authority for the sanctions being considered.  

To the extent there is another basis for the sanctions being considered, Messrs. Perry and Straus would respectfully 
request separate notice and a separate opportunity to respond.  
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undisturbed an issue on which Magistrate Judge Maas had already ruled: that before Mr. Guo is 

deposed, the other ZTE witnesses should be deposed first.  There is no reason to conclude that 

Messrs. Perry and Straus acted in subjective bad faith by attempting to adhere to what was, at 

that time, the considered ruling of this Court.  A finding of bad faith should further be precluded 

in light of ZTE’s alternative argument that Mr. Guo should be deposed in Hong Kong, an 

argument that Magistrate Judge Maas expressly considered and on which he expressly reserved 

decision.   

Finally, Messrs. Perry and Straus also should not be ordered to pay Vringo’s expenses 

pursuant to Rule 37(a)(5)(A) because their position was substantially justified and because such 

an order would be unjust.  See Fed. R. Civ. P. 37(a)(5)(A)(ii).  Furthermore, Vringo’s 

compensation is no longer an issue: ZTE has already agreed to pay Vringo’s reasonable expenses 

incurred in bringing the motion to compel Mr. Guo’s deposition.  See ZTE’s Response to the 

Court’s July 24, 2015 Order to Show Cause (Doc. No. 203) at 1.   

 In short, a review of the facts, including the declarations of Messrs. Perry and Straus, 

demonstrates that sanctions should not be imposed. 

STATEMENT OF FACTS 

Messrs. Perry and Straus are counsel to ZTE in Civ. Action No. 14-cv-4988 (LAK).  On 

June 1, 2015, Vringo moved to have all of ZTE’s China-based witnesses, including Mr. Guo, 

travel to New York for deposition.  See Doc. No. 115.  Consistent with the Court’s Individual 

Practices, ZTE responded to that motion within two business days, on June 3, 2015.  See Doc. 

No. 122.  In its response, ZTE did not oppose any of the depositions, but argued that some 

should take place in Hong Kong.  Specifically as to Mr. Guo, ZTE argued—and Vringo 

conceded—that whether a deposition was required was not yet clear.  Doc. No. 122 at 3-4. 
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On June 15, 2015, Magistrate Judge Maas held a telephonic conference on Vringo’s 

motion.  Following that conference, he issued an order that stated:  “The Court reserves decision 

regarding Mr. Guo’s deposition, which shall, if necessary, follow those of other ZTE 

Corporation and ZTE USA Inc. witnesses.”  June 15, 2015 Order (Doc No. 132) at 2.  Thus, 

Magistrate Judge Maas explicitly reserved decision as to whether Mr. Guo’s deposition would 

actually be required.  Specifically, Magistrate Judge Maas found that, although it he was not sure 

that apex doctrine “strictly applies,” he acknowledged ZTE’s point that “perhaps there are others 

who could fill in the blanks and make [Mr. Guo’s] deposition unnecessary and it seems to me 

that the process of depositions should proceed so that that premise can be tested.”  June 15, 2015 

Hearing Tr. at 11 (emphasis added).  Magistrate Judge Maas also specifically reserved decision 

as to the location of Mr. Guo’s deposition.  Id.  Finally, Magistrate Judge Maas left open other 

possible limitations for the deposition, such as the length and the scope. 

Rather than following the procedure laid out in Magistrate Judge Maas’s Order, on July 

21, 2015, Vringo filed a second motion seeking to compel Mr. Guo’s deposition, but this time 

directly with this Court.  In effect, Vringo’s second motion was an attempt to circumvent 

Magistrate Judge Maas’s prior ruling.  Doc. No. 132 at 2. 

On July 23, 2015, ZTE filed the opposition that is the subject of this sanctions Order.  See 

Doc. No. 161 (the “Opposition”).  In its Opposition, ZTE stated that it had never refused to 

produce Mr. Guo for deposition.  Id. at 1.  Rather, ZTE argued that the procedure set out by 

Magistrate Judge Maas in his well-considered ruling should be followed—i.e., that the other ZTE 

witnesses, including its Rule 30(b)(6) witnesses, should be scheduled first, and then Mr. Guo’s 

deposition, if necessary, should follow.  Id. at 2. 
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ZTE’s Opposition also acknowledged that the Court may determine that Mr. Guo’s 

deposition is necessary, and argued in the alternative that, if Mr. Guo had to be deposed, his 

deposition should take place in Hong Kong, live or via videoconference, or by some other 

method.  Opp. at 3-4.  This argument was based on the understanding of Messrs. Perry and 

Straus that Mr. Guo was a very senior executive, and that ZTE’s business affairs would be  

adversely affected if Mr. Guo was required travel to the United States for an extended period for 

his deposition.
3  

 

The next day after ZTE’s Opposition was filed, on July 24, 2015, this Court issued its 

Order.  In its Order, the Court granted Vringo’s motion to compel, ordered Mr. Guo to appear for 

deposition in New York and referred any disputes concerning the date, time, duration and other 

matters arising in or in connection with the deposition to Magistrate Judge Maas.  Order at 1.  

The Court’s Order stated that it “preliminarily appears that ZTE’s opposition . . . was entirely 

frivolous and interposed for purposes of delay and harassment,” and ordered Messrs. Perry and 

Straus to show cause why they should not be sanctioned pursuant to Rule 11 or ordered to pay 

Vringo’s costs pursuant to Rule 37.  Id. at 2. 

ARGUMENT 

A. Sanctions Are Not Available Under Rule 11 

Pursuant to Fed. R. Civ. P. 11(d), “[Rule 11] does not apply to disclosures and discovery 

requests, responses, objections, and motions under Rules 26 through 37,” including to motions 

arising from disputes concerning depositions.  E.g., Baffa v. Donaldson, 222 F.3d 52, 57-58 (2d 

Cir. 2000) (“Subsection (d) excludes from the purview of Rule 11 sanctions discovery responses 

                                                 
3
 As already noted above, see supra n. 1, Messrs. Perry and Straus only later became aware that Mr. Guo was not 

willing to travel to the United States due to an unrelated criminal investigation. 
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and motions . . . .”); Carling v. Peters, No. 10 Civ. 4573 (PAE)(HBP), 2012 WL 1071236, at *3 

(S.D.N.Y. Mar. 30, 2012) (“Rule 11 is inapplicable, however, to the conduct for which Carling 

seeks sanctions because it relates to issues concerning depositions taken during the course of 

discovery.”).  Because the Opposition that is the subject of this Court’s Order is an opposition to 

a discovery motion, sanctions pursuant to Fed. R. Civ. P. 11(c)(2) are unavailable here. 

B. To the Extent the Court Is Considering Sanctions Under the Court’s Inherent 
Power, They Are Not Appropriate Absent a Finding of Subjective Bad Faith 

This Court’s Order does not specifically state that the Court is considering sanctions on 

the basis of its inherent authority.  Furthermore, sanctions pursuant to the Court’s inherent power 

are inappropriate because there is no reason to conclude that Messrs. Perry and Straus acted in 

bad faith.4 

A court may impose sanctions on the basis of its inherent authority only upon a finding of 

subjective bad faith.  Schlaifer Nance & Co. v. Estate of Warhol, 194 F.3d 323, 336 (2d Cir. 

1999).  Under the subjective bad faith standard, the “focus is on the knowledge of the lawyer 

whose conduct is at issue,” Cardona v. Mohabir, No. 14 Civ. 1596 (PKC), 2014 WL 1804793, at 

*3 (S.D.N.Y. May 6, 2014), and the court will determine whether the challenged document “was 

submitted in bad faith, or, in other words, was the product of deliberate dishonesty,” Centauri 

Shipping Ltd. v. Western Bulk Carriers KS, 528 F. Supp. 2d 197, 200 (S.D.N.Y. 2007).
5   

There was no intention on the part of Messrs. Perry or Straus in filing the Opposition to  

delay or harass.  To the contrary, the Opposition was filed to prevent Vringo from sidestepping 

what Magistrate Judge Maas had already ruled, and each attorney believed that the arguments 
                                                 
4
 To the extent some other basis was contemplated by the Order, Messrs. Perry and Straus again respectfully request 

that they be given separate notice and a separate opportunity to respond on this particular issue.   
5
 “‘When divining the point at which an argument turns from merely losing to losing and sanctionable,’” courts must 

“‘resolve all doubts in favor of the signer of the pleading.’”  See Abdelhamid v. Altria Grp., Inc., 515 F. Supp. 2d 
384, 392 (S.D.N.Y. 2007) (quoting Rodick v. City of Schenectady, 1 F.3d 1341, 1350 (2d Cir. 1993)). 
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made were valid.  Perry Decl. ¶ 6; Straus Decl. ¶ 5.  Because Messrs. Perry and Straus each acted 

in good faith, using the information available to them at the time, and without any attempt to 

manipulate the federal court system, sanctions are not warranted, and the Court should not 

impose them. 

First, the principal argument made in the Opposition was simply that the Court should 

leave undisturbed what Magistrate Judge Maas had already ruled: that Mr. Guo’s deposition 

“shall, if necessary, follow those of other ZTE Corporation and ZTE USA Inc. witnesses.”  June 

15, 2015 Order at 2.  Magistrate Judge Maas acknowledged ZTE’s argument that “perhaps there 

are others who could fill in the blanks and make his deposition unnecessary,” and specifically 

held that “it seems to me that the process of depositions should proceed so that that premise can 

be tested.”  Id.   Consistent with its position that Magistrate Judge Maas’s well-considered ruling 

should not be modified, ZTE argued in its Opposition:  “Magistrate Judge Maas correctly ruled 

that whether and how Mr. Guo needed to be deposed should be deferred until after those 

depositions.”  Opp. at 2.  If this Court were to now find that Messrs. Perry and Straus acted in 

bad faith by attempting to adhere to a recent order of the Magistrate Judge to whom this Court 

referred the issue, this would inevitably have a chilling effect on counsel’s ability to zealously 

represent their clients.   

Second, Messrs. Perry and Straus believed that the documents submitted in support of 

Vringo’s motion should not change Magistrate Judge Maas’s ruling that Mr. Guo’s deposition 

may become unnecessary in light of other witnesses’ testimony.  Magistrate Judge Maas 

recognized at the time he ruled on Vringo’s prior motion that “[i]t does appear likely that [Mr. 

Guo] has unique knowledge” (June 15 Tr. at 11), and yet he still ruled that Mr. Guo’s deposition 

“shall, if necessary, follow those of other” ZTE witnesses.  June 16 Order at 2.  He did so 
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acknowledging ZTE’s point that “perhaps there are others who could fill in the blanks and make 

[Mr. Guo’s] deposition unnecessary.”  June 15, 2015 Tr. at 11.  Magistrate Judge Maas also left 

open the possibility of narrowing the time and/or scope of the deposition, among other things, 

based on the testimony of other witnesses.   

Given Magistrate Judge Maas’s position, it was not unreasonable to believe that the 

documents Vringo cited on its second motion did not change the analysis.  In fact, every one of 

the emails Vringo cited to show Mr. Guo’s involvement also included other individuals whom 

ZTE had agreed would be made available for deposition in New York, which confirmed the 

point that “perhaps there were others who could fill in the blanks,” and that “the process of 

depositions should proceed so that that premise can be tested.”  June 15, 2015 Tr. at 11.  

Third, the preliminary conclusion that Messrs. Perry and Straus acted with subjective bad 

faith—and specifically, with the purpose of “delay and harassment,” Order at 2—is wholly 

belied by the circumstances in which the Opposition was filed.  On Friday, July 17, 2015 Vringo 

advised ZTE to let it know “immediately” whether ZTE still maintained its position that Mr. Guo 

should be produced in Hong Kong.  ZTE stated that it needed several days to discuss with its 

client, who is located twelve time zones away.  Two business days later, at about 10:30 p.m. on 

July 21, Vringo filed its motion.  At that point, ZTE’s only choices were to oppose the motion or 

to acquiesce in Vringo’s requested relief, thereby effectively agreeing that each and every issue 

on which Magistrate Judge Maas reserved decision must necessarily come out in Vringo’s favor.   

ZTE’s Opposition in no way intended to “run out the clock” on Mr. Guo’s deposition: to 

the contrary, on June 22, 2015—the day before ZTE’s Opposition was filed—the parties had 

signed and submitted to the Court their Joint Stipulation for Extension of Discovery, in which 

ZTE committed that for any witnesses who must be deposed in the U.S. who were not able to 
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obtain visas by the new fact discovery deadline, ZTE would produce those witnesses as soon as 

they were able to obtain the necessary visas.  See Doc. No. 162 at 2-3.  Furthermore, it is 

respectfully submitted that it is not fair to infer that filing an Opposition within such a deadline 

in opposition to a discovery motion can cause delay or harassment, particularly when the issue 

has already been addressed by the Magistrate Judge and the party merely seeks to leave an 

existing ruling undisturbed.  

Finally, in considering whether Messrs. Perry and Straus acted in good faith, the Court 

should consider ZTE’s legal position as a whole, including its alternative argument that Mr. Guo 

should be deposed in Hong Kong.  That position was not unreasonable, and certainly not made in 

bad faith.  Indeed, in its Order, the Court specifically acknowledged “[t]he ordinary default 

position that depositions of out-of-state defendants’ personnel should take place in the area 

where they work.”  Order at 1.  While the Court did find that this ordinary default position “does 

not apply here,” there is simply no reason to conclude that asserting “the ordinary default 

position” was an act of bad faith. 

C. Sanctions Are Not Appropriate Under Rule 37 
 

Messrs. Perry and Straus should not be ordered to pay Vringo’s expenses pursuant to  

Fed. R. Civ. P. 37(b)(5)(A).  As that rule itself provides, a court “must not order” payment of 

expenses if the party’s position “was substantially justified.”  See Fed. R. Civ. P. 37(b)(5)(A)(ii).  

For the reasons set forth above, ZTE’s position in its Opposition, while ultimately unpersuasive 

to the Court, was justified in light of Magistrate Judge Maas’s prior ruling.   

Moreover, Rule 37 further prohibits an award of expenses where “other circumstances” 

make such an award “unjust.”  See Fed. R. Civ. P. 37(b)(5)(A)(iii).  Specifically with respect to 

counsel, that would be the case here.  As noted above, see supra nn. 1 & 4, Messrs. Perry and 
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Straus were unaware of other extenuating circumstances that surrounded the issue of Mr. Guo’s 

deposition, and ZTE’s Opposition necessarily reflected this lack of awareness.  Under these 

circumstances, it would be unjust to order that Messrs. Perry and Straus pay Vringo’s expenses. 

Ordering Messrs. Perry and Straus to pay Vringo’s expenses is also unnecessary.  

Because ZTE has already agreed to pay those expenses, see Doc. No. 203, Vringo would be 

compensated in full even without such an order directed against counsel.  Awards under Rule 

37(b)(5) are not punitive in nature, and there is simply no need to order payment from both the 

client and counsel when the client has already offered to make such payment.  

CONCLUSION 

 For the foregoing reasons, Messrs. Perry and Straus respectfully submit that sanctions are 

not warranted and the Court should not impose them. 

 
Dated: New York, NY 
 August 7, 2015 
 
 

 
_________________________________ 
 
Philip R. Forlenza 
PATTERSON BELKNAP WEBB & 
TYLER LLP 
1133 Avenue of the Americas 
New York, NY 10036 
Tel:  212.336.2000 
Fax:  212.336.2222 

 
Robert F. Perry   
Paul A. Straus       
David A. Joffe       
KING & SPALDING LLP     
1185 Avenue of the Americas    
New York, NY 10036      
Tel: 212.556.2100      
Fax: 212.556.2222  
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