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1            (Case called)

2            THE COURT:  Good afternoon, folks.  Let's begin with

3   this squabble over the designation by ZTE of responses to

4   interrogatories requests for admission and documents as

5   attorneys eyes only under the protective order.  Who wants to

6   begin?

7            MR. GEERCKEN:  Your Honor, as the movant, I will

8   begin.  Carl Geercken from Alston & Bird, your Honor, for the

9   plaintiffs.

10            Your Honor, what we have are two motions on relating

11   to discovery.  One is an order to compel production of

12   documents and for sanctions.  The Court directed compliance

13   with discovery related to the NDRC communications regarding

14   Vringo or any NDA material and order to be complete by a date

15   certain.  We believe that the discovery was not complete.

16            What we know is that --

17            THE COURT:  What I wanted to talk about first was the

18   business about the attorneys eyes only designation.

19            MR. GEERCKEN:  Absolutely, your Honor.  I'm happy to

20   address that.  Your Honor, we just think that there has been a

21   complete overdesignation of outside attorneys eyes only

22   documents in this case.  In April we appeared before you and

23   our colleagues representing the defendants indicated that they

24   were not aware of any documents that could rise to that level

25   of sensitivity, requiring OAEO treatment.  Since that time ZTE
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1   has produced in excess of 5,000 pages of documents.  Right now

2   roughly only 190 pages of those documents are designated

3   something other than OAEO.  In other words, more than 5,000

4   pages of documents are designated as OAEO.

5            THE COURT:  Just out of curiosity, what is the first O

6   for?

7            MR. GEERCKEN:  Outside attorneys eyes only.  And we

8   believe that this has just become the default designation by

9   ZTE.  And we look at the documents and the documents that have

10   been produced appear to be many documents are internal

11   communications about disclosure of NDA information or about

12   Vringo, and they are not even NDRC communications.

13   Nonetheless, they bear an outside attorneys eyes only legend,

14   your Honor.  And that, your Honor, makes it difficult for us to

15   prepare our case, to work with our client to prepare for trial

16   and, frankly, makes it difficult for our client to participate

17   in the litigation.

18            And I point out, your Honor, this was not what the

19   parties contemplated when we spoke with you in April early year

20   this year, and I think both counsel indicated that OAEO

21   designations would be used sparingly.  To date, I believe

22   Ms. Wessels-Yen can correct me if I'm wrong, there has been one

23   document that the plaintiffs have designated as OAEO, and that

24   was a document that we had to check with a third party on

25   because of a confidentiality agreement, and that was the reason
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1   for that designation.

2            So that is the gist of our argument on the OAEO issue,

3   your Honor.  I'm happy to take other questions if you have any.

4            THE COURT:  Let me hear from Mr. Straus and then we

5   will move on.

6            What about the RFAs and the interrogatories, before

7   you sit down?

8            MR. GEERCKEN:  Yes.  With respect to the RFAs and the

9   interrogatories, your Honor, I think you have seen them and we

10   find it hard to believe that those responses, primarily names

11   in relation to the interrogatories and the like, it's hard for

12   us to understand how that could be designated OAEO.

13            And likewise with respect to the RFAs, where we are

14   just asking for an admission or denial for the most part of

15   communications between representatives of ZTE and

16   representatives of the NDRC or other Chinese government

17   officials.  There is not even content of communications being

18   disclosed in the responses to requests for admission.  So we

19   believe that also represents a blatant overdesignation of the

20   highest level of confidentiality, your Honor.

21            THE COURT:  Thank you, Mr. Straus.

22            MR. STRAUS:  Thank you, your Honor.  First, this is

23   certainly not the default setting for our production.  The

24   reason that there is a larger amount --

25            THE COURT:  4,810 pages out of 5,000 pages.  Do you
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1   quarrel with that statistic?

2            MR. STRAUS:  The point, your Honor, is that the

3   documents that were designated that way fall into a category

4   that relates to the NDRC.  As Mr. Geercken said, your Honor

5   directed ZTE to produce communications with the NDRC and

6   documents relating to those in your Honor's order.  We relied

7   on the statement by the NDRC that it considered information

8   that it had to consider to be confidential.

9            THE COURT:  I have to tell you that that is about as

10   aggressive and unjustifiable position that I have seen in a

11   long time.  I made it absolutely crystal clear in my May 14

12   decision where we were on all this.

13            MR. STRAUS:  Your Honor, we certainly produced the

14   documents.  And what we didn't take from your Honor's decision

15   was that we had not only to produce them, but also to make them

16   public.

17            THE COURT:  What did I have to say in the May 14

18   decision on the distinction between information held internally

19   by the NDRC and information in your client's files and your

20   client's minds?  Do you have any memory of that?

21            MR. STRAUS:  I do, your Honor.  And the information

22   that was included in this production related not only to the

23   actual communications with the NDRC that was provided to it,

24   but drafts of it and comments on it and communications about --

25            THE COURT:  You are representing to me that the drafts
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1   that you designated outside attorneys eyes only were internal

2   files of the NDRC.  Is that what you are telling me?

3            MR. STRAUS: I'm sorry, your Honor.

4            THE COURT:  Are you telling me, as a member of the

5   bar, that drafts in your client's files of documents, later

6   versions of which were passed on to the NDRC, are documents

7   that are in the files of the NDRC?

8            MR. STRAUS:  I'm not saying that, your Honor.  What

9   I'm saying is, they do contain very much of exactly the same

10   information that are --

11            THE COURT:  Let me ask you this.  Apart from the

12   aggressiveness, in my mind, quite unreasonableness of the

13   aggressiveness of your position, you, in substance, are

14   attempting here to assert something akin to a law enforcement

15   privilege on behalf of the NDRC, right?

16            MR. STRAUS:  I respectfully disagree, your Honor.  If

17   that were the case, we would not have to produce these

18   documents.

19            THE COURT:  If that were the case, you would have to

20   produce them because you have no standing to assert a law

21   enforcement privilege on behalf of an agency of a foreign

22   government or even one of our own government.

23            MR. STRAUS:  The issue of having to produce them or

24   not or discoverability of these has already been decided, your

25   Honor.  We are no longer challenging the discoverability.  We
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1   have produced them to outside counsel for Vringo.  The issue is

2   these relate to --

3            THE COURT:  Therefore, what?

4            MR. STRAUS:  They relate to an investigation and they

5   are highly confidential in the view of the NDRC.  These are the

6   target of the investigation.

7            THE COURT:  I don't make light of the views of any

8   government agency, domestic or foreign.  But what I have is a

9   copy of an e-mail that purports to be from somebody at the

10   NDRC.  It is absolutely unsupported by any Chinese law, as I

11   said in my May 14 memorandum, absolutely unsupported.  If they

12   wanted to come in and claim that under Chinese law their files

13   are exempt from disclosure, they have the ability to do it.  If

14   they wanted to come in and object to disclosure of documents in

15   your client's files, which they may or may not have, they have

16   the ability to do it.  They didn't.

17            And what you are doing is saying, we, ZTE, don't want

18   to turn them the material over, that fight you lost, but we

19   want to keep it as secret as possible because a government

20   agency of a foreign company says they would like to keep their

21   internal materials secret.  We are not talking about their

22   internal materials.  We are not talking about them coming in

23   here.  We are talking about you.

24            MR. STRAUS:  To be clear, your Honor, again, as you

25   said, disclosure is not the issue.  We have disclosed these
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1   documents.

2            THE COURT:  I heard that.

3            MR. STRAUS:  The NDRC's expression is not the only

4   basis.  There is no dispute that this is an ongoing

5   investigation.

6            THE COURT:  Frankly, I've seen no real evidence of

7   that either.  But let's assume you are right about that.

8   Suppose it is.  Suppose it is.  So what?

9            MR. STRAUS:  I only said that, your Honor, because

10   Vringo has said it in their papers.

11            THE COURT:  Suppose there is an ongoing investigation.

12   It does not follow that your client can restrict your

13   adversary's personnel from seeing discovery material because it

14   is in some way related to some investigation somebody is

15   conducting somewhere.  I don't understand it at all.

16            There are dozens of investigations, I imagine, maybe I

17   overstate the numbers, of General Motors and ignition switches.

18   I imagine General Motors is producing tens of millions of

19   documents in civil litigation relating to ignition switches,

20   even though there are all those investigations going on.  If

21   I'm wrong about the details of General Motors, we could

22   probably pick 15 other cases off the first week's Wall Street

23   Journal we see in the next seven or eight days.  It just

24   doesn't follow.

25            MR. STRAUS:  It's not that the information is only
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1   somewhat related to the investigation, your Honor.  These are

2   actual submissions themselves which are in their files.

3            THE COURT:  So what?  So what?

4            MR. STRAUS:  So that it is --

5            THE COURT:  What is the argument?  Is the argument

6   that it shouldn't be turned over because it might prejudice the

7   NDRC investigation?  Is that the argument?

8            MR. STRAUS:  When they say turned over --

9            THE COURT:  I'm speaking colloquially.  That's the

10  argument, correct?

11            MR. STRAUS:  Correct.

12            THE COURT:  You are asserting the interest of the NDRC

13   with respect to a claim of prejudice to their investigation.

14   That's your argument, right?

15            MR. STRAUS: Also, the party that has the documents

16   that's turning them over, I think we have an obligation not to

17   interfere with the investigation.

18            THE COURT:  You have an obligation to do what this

19   Court tells you to do, right?

20            MR. STRAUS:  Yes, your Honor.

21            THE COURT:  Now, the long and the short of this is

22   really very simple.  I've looked at the request for admissions

23   and the interrogatory answers.  There isn't a colorable

24   argument as to the publication of that stuff on the front page

25   of the New York Times prejudicing any investigation, so as to
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1   all of that, I don't even have to get to any other issues.

2   Those designations are all overruled.  They are gone.

3            MR. STRAUS:  If I could just address those briefly.

4   This came up as a challenge to the entire designation.  There

5   wasn't a separate attack on our challenge to the designation of

6   those.

7            THE COURT:  It was clearly included in the motion.

8            MR. STRAUS:  It is an omnibus motion.  It was

9   addressed to the designation in its entirety.  Before we

10   produced any NDRC-related material, your Honor, we responded to

11   the interrogatories, we responded to the requests to admit.

12   What we added was the information concerning the NDRC and what

13   it had.  So our earlier answers were not designated attorneys

14   eyes only.

15            THE COURT:  Now it's only part of them that are

16   designated.  Is that right?

17            MR. STRAUS:  It's the supplemental responses. What

18   they add is information about the NDRC.

19            THE COURT:  And you designated only the latter,

20   attorneys eyes?

21            MR. STRAUS:  That's correct.

22            THE COURT:  Therefore, if I overrule that designation,

23  the additional material they added becomes more widely

24   available, though still potentially subject to a

25   confidentiality designation of a lower magnitude.  We will come
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1   to that in a minute.  But the balance of that information

2   wasn't designated attorney eyes only in the first place.  Is

3   that what you are telling me?

4            MR. STRAUS:  Correct.

5            THE COURT:  That's the easy part.  Those are all gone.

6   The attorney eyes only designation with respect to the

7   interrogatory responses and the responses to the requests for

8   admissions are overruled.  They are gone.

9            So far as the documents are concerned, the bottom line

10   is the same.  I simply reject categorically your position that

11   anything that relates, in your view, to the NDRC's

12   investigation, assuming there to be one, should be protected at

13   the level of confidentiality that you have attached to it.  You

14   are, in substance, asserting what amounts to a law enforcement

15   privilege on behalf of the NDRC.  In my view, you have no

16   standing to make the argument.  If you had standing to make the

17   argument, you have not made out the case.  You simply haven't.

18   You haven't established to my satisfaction that any of the

19   criteria that would go into a determination that the qualified

20   privilege for law enforcement has been satisfied in this case.

21            I see no reason to believe that any of the documents

22   or other materials in question should be restricted to

23   attorneys eyes only to prevent disclosure of law enforcement

24   techniques and procedures.  We all know that the information in

25   question is stuff that your client turned over to the NDRC.
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1   Everybody knows who the source is.  Everybody knows the

2   techniques and procedures.  Your client is complaining and it

3   makes its complaints, nothing strange about that.  I've already

4   addressed the issue of sources.

5            There is no evidence before me that restricting this

6   material to attorneys eyes only, outside attorneys, is needed

7   to protect witness and law enforcement personnel, to safeguard

8   the privacy of any individuals involved in an investigation, or

9   to prevent interference with an investigation.  Those are the

10   criteria that would apply.  If there had been a valid

11   invocation of law enforcement privilege by the government

12   agency concern, which is not you, that's all set out in the

13   Department of Investigation v. The City of New York, 856 F.2d

14   481 and reiterated in City of New York, 607 F.3d 923.  It's

15   just a dead loser, counsel.  And I just can't, for the life of

16   me, get my arms around how you could possibly have taken the

17   position you took.  I respect good lawyers and aggressive

18   lawyers, and I hope I was one myself when I was at the bar, but

19   this is way out there.  That one is done for.

20            The question of whether a lower level of

21   confidentiality might be appropriate I don't have to decide

22   now.  I will give you 10 days from today to designate as

23   confidential anything that, in your judgment, under the

24   protective order meets the relevant criteria.  I have one more

25   word to say about that in a minute.  But I would advise you to
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1   be very careful what you designate because you are compiling

2   quite a track record in this case here.  I see obstruction all

3   over the place, not in a technical obstruction of justice

4   criminal case sense, but obstruction of legitimate discovery,

5   and I am not going to stand for it for much longer.

6            Now, with respect to the designations, you are placing

7   perhaps more weight on the protective order and the criteria

8   that it contained in paragraphs 1A and 1B than they will bear.

9   This is generically a type of protective order that is commonly

10   entered in complex civil litigation that permits the parties in

11   the first instance to make designations and to provide for

12   confidential treatment.  And they are entered as a very

13   practical approach to the fact that if judges had to grant or

14   deny confidentiality treatment page by page, line by line, to

15   every document and every discovery response produced in

16   litigation, it would shut down the federal courts.

17            But there is an overriding requirement.  Rule 26(c)

18   provides that a court may, for good cause, issue a protective

19   order and where a blanket order of this sort is issued, it is

20   always subject to the requirement that the party seeking

21   confidentiality, in the event a designation is challenged,

22   established good cause.  So you can't get by simply by saying,

23   well, I believe in good faith whatever the standard is you

24   negotiate.  That's a matter between you and your adversary.

25   It's a hurdle you have to get over, even to get started.
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1            But once the designation is challenged, the good cause

2   requirement kicks in and it trumps whatever the standard is in

3   the protective order.  And so you better be prepared down the

4   road, if you designate this stuff again, to defend every single

5   designation on a good cause standard and to do it with

6   evidence, not with airy generalizations. That takes care of

7   the first part of this.

8            I think the second point that was raised had to do

9   with the responsiveness of ZTE to the discovery.  Now, I think

10   we have taken care of the OAEO, whatever the alphabet soup part

11   of this is.  Let's move on to that.

12            Mr. Geercken.

13            MR. GEERCKEN:  Your Honor, there is actually one other

14   designation topic that I'd like to address, and that came to

15   the fore in connection with a deposition that was conducted

16   yesterday and earlier today, still ongoing.

17            The position taken by our adversary is that our client

18   representatives cannot be present at all during the deposition;

19   again, citing to the protective order, claiming that everything

20   is presumptively the highest level of protection.  We offered

21   at the outset of the deposition to deal with any issues as they

22   may arise, and our adversary flatly rejected that.  And of

23   course we would not, under those circumstances, have our client

24   representative present.  But we believe that that also

25   constitutes an overdesignation as well.  I think the parties
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1   well know where there could be sensitivities.  And if there is

2   a good-faith belief as to that, we can always have a client

3   representative leave.  So I thought it worthwhile to address

4   that before we get on to the next motion.

5            THE COURT:  Mr. Straus, what about that?

6            MR. STRAUS:  Your Honor, the way the protective order

7   works, there is a presumption that the transcript of the

8   deposition is kept highly confidential -- this in the

9   protective order -- for 30 days to give the parties an

10   opportunity to search the transcript, designate the appropriate

11   parts at whatever level, but it's kept at the highest level

12   until they had the opportunity to do that.

13            Our point was simply was that if the counsel in-house

14   counsel are able to participate in a deposition or attend the

15   deposition, it defeats the purpose of that provision in your

16   Honor's protective order, because then it may not be clear

17   instantaneously what is and what is not going to be eventually

18   designated.  Since the presumption is that things are kept

19   attorneys eyes only until they are decided otherwise, it seems

20   consistent with that to not have a party representative

21   participating or attending the deposition --

22            THE COURT:  First of all, does the protective order

23   specifically address the matter of who can attend?

24            MR. STRAUS:  It does not, your Honor.

25            THE COURT:  Mr. Geercken, what do you say?  Why isn't
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1   it the approach Mr. Straus advocates sensible?

2            MR. GEERCKEN:  Your Honor, I don't think it's sensible

3   because it tries to overdesignate content that parties and

4   counsel clearly know during the course of the deposition does

5   not constitute sensitive information.  There is a requirement

6   in the protective order that highly confidential attorneys eyes

7   only documents must meet a standard and that standard is the

8   material considered to be highly sensitive, including, but not

9   limited to, trade secret or other confidential much research,

10   financial, proprietary information.  And unrestricted

11   disclosure of such material outside the U.S. is likely to be

12   prejudicial to the business or operations of such party.

13            To the extent an issue like that were to arise, I

14   think it's very simple for counsel to say, you know,

15   Mr. Geercken, I think we are approaching an area where we are

16   getting into a sensitive area.  We are going to ask that

17   Mr. Charkow and Mr. Cohen leave at this point, and we will have

18   no problem with that whatsoever.  For the remaining 30 days,

19   that portion of the transcript will be designated as highly

20   confidential.

21            THE COURT:  Is the practicality of all this really

22   with respect to what information has been passed to or contacts

23   had with the NDRC?

24            MR. GEERCKEN:  That's precisely it, your Honor.  There

25   is nothing different from what we sought in our document
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1   discovery.

2            THE COURT:  I'll address this to Mr. Straus.  Isn't it

3   quite fairly implicit in what I have said up to now that given

4   the lack of any showing made by you here that's at all

5   persuasive to me, information given to and communications had

6   with the NDRC by your client does not meet the standard for

7   outside attorneys eyes only and, therefore, the basis for your

8   objection on a blanket basis to the presence of a

9   representative from Vringo no longer exists.

10            MR. STRAUS:  Your Honor, I don't agree with

11   Mr. Geercken that that is the only practical effect of this or

12   the only thing that the protective order is designed to do.

13   That's the issue we are talking about in the last motion

14   because those documents have been produced.  The protective

15   order protects -- there are third-party licensing issues.  For

16   example, as Mr. Geercken said, Vringo has designated a

17   third-party license agreement as attorneys eyes only.  There

18   may be --

19            THE COURT:  Are we talking about licenses that have

20   been obtained by ZTE from others or granted to it by others?

21   Is that what we are talking about?

22            MR. STRAUS:  Possibly, your Honor, yes, both.  The

23   point is that those are all things that may be designated as

24   attorneys eyes only, have in this case, on the other side, and

25   the protective order protects all of that.
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1            THE COURT:  Why isn't it workable for you if you see

2   that examination going to a place that you think there is a

3   justifiable basis for limiting the presence of business people

4   on the other side that you simply alert Mr. Geercken and tell

5   him what the problem is and ask him to have his people leave.

6            MR. STRAUS:  I think in some cases this would come up

7   that way, your Honor.  I don't know that in all cases it will

8   because sometimes witnesses will give answers that are

9   unexpected to questions and it may not be clear that that kind

10   of information is going to be given in response to a question.

11            The letters that we filed yesterday, for example, the

12   issue has come up that we are asking your Honor to rule that a

13   witness would not violate the NDA or your Honor's preliminary

14  injunction just by responding to a question at a deposition and

15   disclosing NDA material.  And the concern there is not that ZTE

16   is asking in its letter to use that information.  The concern

17   is, a witness will be sitting in the deposition, will get a

18   question posed to it that it has to respond to and may not be

19   able to answer the question at all.  It may be unclear as to

20   whether it can answer the question, the possibility of being in

21   contempt if it answers the wrong question.

22            Vringo's response to that is that they will be able to

23   consult with counsel and we will not ask questions that affect

24   that information.  But the problem, your Honor, is that the day

25   and a half that the deposition has been going on, there have
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1   already been at least two, and maybe more questions called for

2   that information.

3            THE COURT:  That's a separate issue.  I don't

4   understand why you can't ask for the business folks on the

5   other side, that is, the nonoutside counsel, to leave when it

6   seems to be going in a direction where you have a legitimate

7   basis for making that request, other than it relates to the

8   NDRC investigation.

9            MR. STRAUS:  That's really the answer, your Honor.

10   Sometimes we will see it coming and sometimes we won't.  It

11   will be a response to a question that a witness gives that we

12   are not expecting or we don't appreciate will disclose that

13   kind of information.

14            THE COURT:  What I'm not getting my arms around is,

15   what kind of information?  If somebody is asked, did you supply

16   X kind of information to the NDRC, what do you expect the

17   witness might do, tell you the secret formula for Coca-Cola in

18   response?  I don't get it.

19            MR. STRAUS:  I guess the example that I had so far,

20   your Honor, that, again, that Vringo has designated an

21   agreement as attorneys eyes only.  If someone says, I'm about

22   to talk about this agreement, then --

23            THE COURT:  It's an agreement between what parties

24   that you are talking about?

25            MR. STRAUS:  Again, it's been designated as attorneys
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1   eyes only and it's not our designation, your Honor.

2            THE COURT:  Your client is not a party?

3            MR. STRAUS:  Correct.  I only give this as an example.

4   For example, licensing rates or terms may come up and they may

5   be commercially sensitive.  They may be designated as attorneys

6   eyes only.

7            THE COURT:  Whose licensing rates or terms?

8            MR. STRAUS:  Could be either side's, your Honor.

9            THE COURT:  You are concerned that they are going to

10   ask a plain vanilla question and your witness will suddenly

11   start disclosing material that's highly sensitive to your

12   client's business, like licensing terms that it has with third

13   parties.  Is that what you are afraid of?

14            MR. STRAUS:  Possibly, your Honor, yes.

15            THE COURT:  How about preparing your witness.

16            MR. STRAUS:  Understood.  Certainly will.  These are

17   non-U.S. lawyers.  It's impossible to prepare a witness 100

18   percent to avoid that kind of issue.  They can become confused

19   as to what is or is not sensitive.  That's just the issue, your

20   Honor.  It does seem to defeat the purpose of --

21            THE COURT:  The default position is that normally, at

22   least in the absence of an agreement to the contrary, and we do

23   not have one here, a party or a designated representative of a

24   party has got a right to be present, right?

25            MR. STRAUS:  Yes, your Honor.
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1            THE COURT:  So what you are saying is, it's not enough

2   just to ask them to leave if it looks like you are getting into

3   a sensitive area.  We want them out 100 percent all the time

4   because you never know when one of our witnesses, that is you,

5   is suddenly going to have some failure of understanding or

6   brain seizure, or who knows what, and start volunteering some

7   highly sensitive business information of your client in

8   response to a question that doesn't call for it.

9            MR. STRAUS:  That doesn't appear to call for it, your

10   Honor.  It could be a third-party witness.  It doesn't

11   necessarily have to be.

12            THE COURT:  That only makes it worse.  What you are

13   really saying is, nobody should ever go outside because you

14   never know when lightning will strike, right?  That's the

15   argument?

16            MR. STRAUS:  I don't think so, your Honor.  I think

17   the case involves sensitive information and that's why Vringo

18   itself --

19            THE COURT:  It's cloudy, you shouldn't go outside.

20            I understand the concern, I do.  But if there were a

21   little more cooperation and goodwill in this case among counsel

22   than there is, we wouldn't be talking about this in the first

23   place.  And I think that the suggestion that when you see it

24   headed in a way you are worried about, you ask for a break and

25   you talk to Mr. Geercken and see if you can work it out.  And
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1   if I find that that becomes unworkable, we will do something

2   else.  I don't really believe that it should become unworkable.

3   I am not going to exclude them categorically.

4            Next subject.

5            MR. GEERCKEN:  Thank you, your Honor.  I'd like to

6   talk about the original motion to compel we made, your Honor,

7   your order directing ZTE to comply.

8            THE COURT:  This is about the completeness of the

9   responses.  Is that right?

10            MR. GEERCKEN:  That's correct, your Honor.

11            THE COURT:  I am going to refer that to Judge Maas.  I

12   don't want to address that today.  I can't litigate those

13   issues and keep up with the rest of my caseload.

14            MR. GEERCKEN:  It's just that this seems to be among

15   the most egregious and aggressive.

16            THE COURT:  It may be, but Judge Maas will read this

17   transcript and figure out what he needs to figure out, and he

18   will hear both counsel and he will figure it out.  He's very

19   able, very experienced, been around a long time.  I have great

20   confidence in him.

21            What, if anything, else remains to be dealt with?

22            MR. GEERCKEN:  Your Honor, we had had some discussions

23   with Mr. Reiziss, and I believe he has spoken with Mr. Straus

24   about discovery.  In an effort to cooperate, both parties

25   understand that we have to be substantially complete with
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1   document discovery by, I believe, at the end of this week.  I

2   believe there is an argument both parties might be able to make

3   that we are substantially or getting substantially complete.

4   But rather then parse words, I think both sides are in

5   agreement --

6            THE COURT:  Perish the thought.

7            MR. GEERCKEN:  How would we have business, your Honor.

8            I think both sides are in agreement with your

9   approval, your Honor, to extend the date for substantial

10   completion of document production by two weeks.  And that will

11   allow the parties to deal with, you know, privilege issues and

12   other issues that have come up.  And the parties agree that

13   this does not mean that production should halt within those two

14   weeks.  It should continue.

15            THE COURT:  Mr. Straus, you agree with that?

16            MR. STRAUS:  Yes, your Honor.

17            THE COURT:  You are lucky that you got me on an easy

18   day, Mr. Straus.  It's postponed two weeks.

19            I suggest that you get in touch with Judge Maas'

20   chambers on that other issue promptly.  You can tell him that

21   the referral paperwork will catch up with him very promptly.

22            Please, fellows, really, you got to do better than

23   this.  This is really something else.  I realize there is a lot

24   of money involved, or at least I'm assuming there is a lot of

25   money involved.  This is no way to litigate a case.  I think I
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1   dealt with both your firms when I was in practice and I never

2   had a cross word with anybody.  And I'm really surprised, sad

3   to say.

4            MR. GEERCKEN:  Your Honor, if I may address one other

5   point on the discovery issue.  Mr. Reiziss and I had also

6   discussed, he indicated that it might be worthwhile to extend

7   deposition, fact depositions for another month.  I told him I

8   would discuss it with my client, given some of the document

9   discovery issues.

10            THE COURT:  Why don't you do that.

11            MR. GEERCKEN:  And if we come to agreement we will

12   submit a stipulation to you, your Honor.

13            THE COURT:  Which I may or may not sign off on.

14            MR. GEERCKEN:  Understood.

15            THE COURT:  Has the matter of disclosure of NDA

16   material at depositions been resolved, in light of this

17   conference?

18            MR. GEERCKEN:  I believe that we came to a very

19   workable solution during the deposition, and I believe that as

20   the parties continue with depositions, we will be able to deal

21   with that.  I don't think there was much difficulty the past

22   two days.

23            MR. STRAUS:  I respectfully disagree, your Honor.  On

24   that issue here is the concern.  These are the exchange of

25   letters most recently to your Honor.  The concern we had is
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1   that this case involves NDA material and there is a preliminary

2   injunction in place that prevents our client from disclosing

3   NDA material.  We wanted to clarify with Vringo's counsel that

4   in a deposition a witness is responding to a question.  Again,

5   the transcript is presumed to be attorneys eyes only for 30

6   days.  There are protections in place, that the witness will

7   not be deemed to have breached the NDA or to have violated your

8   Honor's preliminary injunction if he discloses NDA material in

9   response to a question.  Again, we are not seeking to use it,

10   your Honor.  We are just seeking a ruling that it's not in and

11   of itself a disclosure in that context, in response to

12   compulsory questioning.

13            MR. GEERCKEN:  Your Honor, may I address this.

14            THE COURT:  Sure.

15            MR. GEERCKEN:  I don't want to belabor the point.  We

16   are mindful that the NDA says that material shouldn't be used

17   in any litigation.  Our concern is simply that NDA material

18   gets filed here or gets talked about here and then it gets used

19   in litigations around the world and, as you know, then it gets

20   disseminated further.

21            What we have worked out at yesterday and today's

22   deposition is that we know what's at issue here.  We are asking

23   about, has there been a disclosure of NDA information.  And if

24   that's the case, we likely aren't going to ask any more

25   questions about that because we don't need that.  And we have
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1   worked that out with Mr. Reiziss during the last day and a half

2   of deposition testimony.  And so we believe that's a workable

3   solution.  There hasn't been much of an issue with it.  If

4   something were to come up, were there an inadvertent

5   disclosure, it would just be an inadvertent disclosure to the

6   parties to which the NDA material was exchanged.  I believe we

7   could deal with that during the period of time where the

8   transcript is deemed confidential.  I think this is a situation

9   where reasonable counsel should be able to work this out

10   without --

11            THE COURT:  So do I.  I don't see a need to modify

12   anything.  The last I heard, contempt involved a willful

13   violation of an unambiguous court order and in civil cases,

14   civil contempt situations, they are prosecuted by the injured

15   party.

16            Now, if Mr. Geercken says, tell me what the memorandum

17   that was passed over at the meeting said and your client

18   answered that question, I imagine that he wouldn't be too

19   inclined to move for a contempt adjudication because your

20   client answered.  And if he were, without prejudging the issue,

21   I don't know too many judges with whom he would get too far,

22   probably, and so I think it's an imaginary problem.

23            On the other hand, if he said to your client, did you

24   disclose NDA information to so and so and your client then

25   proceeded to say I sure did and let me tell you exactly what I
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1   disclosed, I think you might have another problem.  So this

2   seems to me to be entirely manageable among people of goodwill,

3   if there were a problem to manage, which is highly debatable.

4            MR. STRAUS:  Respectfully, your Honor, that was just

5   our concern, is that it be on the fine line between not an

6   intentional disclosure, but one --

7            THE COURT:  An inadvertent disclosure.  Oops.

8   Freudian slip when I told you --

9            MR. STRAUS:  There have been at least two questions,

10   your Honor, that directly call for this information at the

11   deposition, and that's why I raise it as a concern.  It's not

12   just an abstract problem.  Again, our basic position is, it's

13   not a use in a litigation the way it would be if we were

14   seeking to put this into testimony.  Obviously, any party that

15   wanted to do that, if there was a basis for it, would seek a

16   ruling from your Honor.  This is just a matter of the parties

17   at a deposition, it's a disclosed deposition, it's protected

18   under the protective order.

19            THE COURT:  I've said what I am going to say about

20   this.  The opportunities in this case for gamesmanship in this

21   area are not something to which I'm blind, and I am sensitive

22   to them because I've seen plenty of other gamesmanship in

23   relation to past events.  And so I'm not modifying the

24   injunction.  And the problem, in my judgment, is going to be

25   dealt with quite easily and will be eliminated as a problem by
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1   the nature of the questions that are asked.  It's not a problem

2   for Mr. Geercken to ask questions that don't elicit the

3   substance of the protected material.

4            And what's to be guarded against is the use of a

5   modified injunction to allow your client's personnel to

6   volunteer protected information in a deposition which you could

7   then try to use elsewhere.  And maybe that's an unfounded fear,

8   but it's one that I think is not inconceivable here.  And so

9   your client needs to be careful.  That's all.  You've got ample

10   means by conversation in an informal nature with Mr. Geercken

11   and preparation of your client to avoid getting anywhere near

12   the line, anywhere near it.

13            MR. STRAUS:  If the client used that information, that

14   would be a different situation.

15            THE COURT:  Mr. Straus, my late senior partner, when I

16   started in practice, used to say when you are digging yourself

17   a hole in the courtroom and it's getting deeper, the time to

18   stop digging has arrived.

19            The time to stop digging has arrived.

20            MR. STRAUS:  Thank you, your Honor.

21            THE COURT:  Thank you, folks.

22                                 o0o

23

24

25
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