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Text of the Court’s Order:  “on or before August 18, 2015, (1) ZTE and its affiliate shall produce 

all responsive documents from all ZTE custodians’ electronic and hardcopy files, and from all of 

ZTE’s internal networks, and (2) ZTE’s U.S. outside counsel shall file one or more affidavits or 

declarations fully setting forth the measures they have taken to ensure that they and their clients 

have complied with all obligations to preserve relevant documents and to produce those required 

to have been and to be produced in these cases.” 

 

Information that can be ascertained from 

ZTE’s certifications and discovery to date 

Information that cannot be determined 

from the certifications 

ZTE has identified 105 additional custodians 

(15-CV-00986 Dkt. No. 160 p. 2) 

 The list purports to be based on the people 

who received the emails identified in 

Vringo’s Motion to Compel Complete 

Production (“Vringo’s Motion”, Dkt. No. 

178) (id.) 

 

 That list is incomplete – a quick 

comparison demonstrate that the list does 

not include: 

 

 (1) Ma Bing, who is mentioned by 

name in Vringo’s Motion and appears 

in exhibits in Vringo’s Motion. 

 

 Individuals who ZTE admits in its 

interrogatory responses (See  Dkt. No. 

193-5) have Vringo’s NDA material 

and who appear in the exhibits in 

Vringo’s Motion:  (2) Bo Gang; (3) 

Deepak Thakur; (4) Huang Zheng; 

(5) Jiang Chun; (6) Peng Aiwu; (7) 

Tao Linan 

 

 Other individuals who ZTE admits in 

its interrogatory responses (See  Dkt. 

No. 193-5) have Vringo’s NDA 

material (8) Xu Huijun 

 

 Other individuals who appear in the 

exhibits in Vringo’s Motion: (9) 

Zhang Jinzhang; (10) Qin Yina  

 

Who are the actual custodians?   

 The certifications demonstrate that 

ZTE has not done any investigation to 

determine the full list of individuals 

involved in the litigation or who 

received Vringo’s NDA material.   

 

 Instead, counsel took the few 

examples of emails that Vringo 

attached to the motion, made an 

incomplete list of those names, and 

defined that as the universe of 

custodians. 

Case 1:14-cv-04988-LAK-FM   Document 255-4   Filed 09/08/15   Page 2 of 6



 

 

Information that can be ascertained from 

ZTE’s certifications and discovery to date 

Information that cannot be determined 

from the certifications 

 Individuals who received a litigation 

hold previously, but whose files were 

not imaged, and whose emails are not 

being collected now:  (11) Hao Limin 

 

 Individuals who other ZTE emails – 

already provided to this Court by 

Vringo – show had involvement with 

this litigation:  (12) Liu Daqing 

ZTE has collected computer hard drives from 

the 105 custodians (15-CV-00986 Dkt. No. 

160 pp. 3-4) 

Has ZTE collected hard copy files from these 

individuals? 

If an employee does not create an email 

replica locally on his/her hard drive, the 

employee must delete network emails 

between 3 and 6 months, or will be unable to 

send and receive additional emails. (meet & 

confer email, Dkt No. 178-1, p. 3)  

What steps, if any, did counsel take to 

determine whether deleted network emails or 

other documents can be recovered?  Are there 

back-up tapes, for example?   

Prior to Vringo’s motion, ZTE had agreed to 

search and analyze information on the 

network “including any information that 

may have been deleted” (meet & confer 

email,  Dkt No. 178-1, p. 3)  

ZTE collected more than 100 gigabytes of 

network email data for recipients whose email 

is stored on the network rather than locally 

(15-CV-00986 Dkt. No. 160 p. 4) 

How many individuals did not create a local 

replica copy of their emails?  Which 

individuals are these? 

Why didn’t ZTE also search network email 

data for individuals whose emails are stored 

locally to make certain that the local copy is 

complete and doesn’t delete files that would 

otherwise be maintained on the network?   

ZTE also collected files “from a shared 

network drive in Shenzhen” (15-CV-00986 

Dkt. No. 160 p. 4) 

As a result of MWE’s interview process, 

MWE collected files “from a shared network 

drive for processing and review.”  (15-CV-

00986 Dkt. No. 160 p. 7). 

What steps have been taken to locate all 

internal network locations for Vringo files?  

Did any counsel have any discussions with 

ZTE’s IT staff?  

What “shared network drive” is referenced 

here?  Where is it located, and which 

individuals access it?   
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Information that can be ascertained from 

ZTE’s certifications and discovery to date 

Information that cannot be determined 

from the certifications 

Chinese lawyers at Dacheng (the firm 

representing ZTE in the NDRC case) are 

reviewing one group of documents for 

Chinese state secrets, responsiveness and 

privilege.  Clifford Chance is then only re-

reviewing all docs withheld for 

responsiveness and privilege – not the state 

secrets docs.  (Dkt. No. 227 pp. 2-3) 

What volume of the review has been and is 

being removed for state secrets?   

What type of information is being removed 

for Chinese state secrets?  What topics?   

Can this information be logged? 

In March/April 2015, the results of the 

original custodians’ searches were reviewed 

by Dacheng in accordance with the criteria set 

forth in a “detailed review protocol” prepared 

by K&S (Dkt. No. 228 p. 3) 

Did Dacheng similarly remove documents for 

state secrets from the initial collection?  Did it 

tell K&S it was doing so?  

What was the “detailed review protocol”? 

K&S sent a document preservation notice to 

an unspecified four employees, including Hu 

Xin, on July 28, 2014. (Straus ¶ 3) “Based on 

discussions with ZTE, the document 

preservation notice was sent” to 29 IP 

licensing and litigation employees on July 30, 

2014. (Dkt. No. 228 p. 2) 

What proof does ZTE have that this was 

distributed?  What proof does ZTE they have 

that the employees read and understood it? 

Was ZTE’s counsel provided in July 2014 

with a list of litigation hold recipients, so that 

they could ascertain whether the correct 

people had received the hold? 

“the scope of the document preservation 

notice was designed to be sufficiently broad 

to ensure that all potentially relevant 

documents or records in any form, whether 

paper, electronic, or otherwise, were 

preserved.” (Dkt. No. 228 p. 3) 

What does the notice actually say?  Was it 

translated into Chinese? 

On July 31, 2015, the litigation hold notice 

“was also sent to more than 115 ZTE 

employees who received an internal email.” 

(Dkt. No. 228 p. 1) 

Who are these employees?  The same 105 

listed in Exhibit A to McMahon’s affidavit?   

What about other custodians who are missing 

from Exhibit A?  Have they still never 

received a hold notice? 

On October 20, 2014 K&S identified a list of 

potential custodians from whom documents 

should be collected, including Hou and Guo.  

(Dkt. No. 228 p. 2) 

Who were these custodians that K&S 

identified?  Were there any additional 

potential custodians that ZTE decided to 

remove from this list?  Did K&S also state 

that a document hold should be issued to 

these potential custodians? 
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Information that can be ascertained from 

ZTE’s certifications and discovery to date 

Information that cannot be determined 

from the certifications 

In early 2015, K&S and ZTE considered 

custodians from whom documents would be 

collected, and decided not to collect 

documents from Hou and Guo.  (Dkt. No. 228 

pp. 2-3) 

Did K&S and ZTE discuss issuing a 

document hold to those people, just in case? 

In March 2015, a targeted image of 10 hard 

drives of “Original Custodians” was made 

(Dkt. No. 228 p. 3) 

No information provided regarding whether 

the relevant employees maintained replica 

emails on their own hard drives, whether their 

emails were also collected from the internal 

email network, or whether their hard copy 

documents were collected.  Ryan Zhang 

testified that his hard copy docs weren’t 

collected. (Exhibit L, Zhang Lian Day 2 Tran, 

192:4-194:14) 

Nothing indicating that any supplemental 

work has been done to check on whether that 

collection was sufficient, particularly for 

hardcopies. 

In March 2015, K&S compiled a list of 

English-language search terms that were 

reasonably likely to capture relevant 

documents. (Dkt. No. 228 p. 3) 

What are the search terms? 

In spring 2015, K&S reviewed only a sample 

of the Dacheng attorneys’ responsive and 

nonresponsive documents.  (Straus ¶ 11).  

Clifford Chance is now going back and 

looking at all docs that Dacheng thought were 

non-responsive. (Dkt. No. 227 p. 3) 

 

According to K&S, that firm asked Vringo to 

provide witness names “in order to ensure that 

the collection effort was as complete as 

possible” and Vringo identified a number of 

employees, each of whom had their computer 

imaged but Guo (Dkt. No. 228 p. 5) 

In fact, the relevant email exchange includes a 

request for deponent names, not custodian’s 

names, and Vringo May 7 response explicitly 

states Vringo had only received 191 pages of 

documents to date, so Vringo did not know 
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Information that can be ascertained from 

ZTE’s certifications and discovery to date 

Information that cannot be determined 

from the certifications 

many names of witnesses or their 

involvement in relevant events.  Vringo 

provided four names, one of which was Guo.  

(Exhibit. F)  

The ZTE employees’ initial search of Guo’s 

documents for “Vringo” found 1037 results, 

only 98 emails and 22 attachments of which 

they deemed responsive.  K&S looked at only 

a sample of these non-responsive docs at that 

time.  (Dkt. No. 228 pp.5-6 ) 

Is Clifford Chance also looking at all of the 

initial Guo results that ZTE employees 

thought were nonresponsive as part of its re-

review effort? 
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