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PRELIMINARY STATEMENT 

 Each section of Vringo’s motion is based on an incorrect assumption about ZTE’s 

compliance with the Court’s May 14 order.  First, ZTE is not using its confidentiality designation 

to “hide” documents.  To the contrary, ZTE has produced to Vringo’s counsel over 1,500 pages 

of documents, as well as answers to interrogatories and requests for admission, all of which 

relate to communications with or materials submitted to the NDRC, many of which may be 

considered in connection with an ongoing investigation of Vringo.  The Attorneys’ Eyes Only 

Designation that Vringo seeks to remove is not a way of “hiding” these documents, but is the 

appropriate designation for materials relating to an ongoing investigation.  Second, ZTE is not 

withholding translations of Chinese-language documents but is having them prepared as quickly 

as possible. The certified translations are being provided to Vringo’s counsel on a daily basis as 

ZTE receives them.  ZTE’s counsel cannot make those documents available any faster, and there 

is no basis for ordering them to be produced “immediately.”  Third, ZTE is not refusing to 

provide responses to Vringo’s discovery requests.  The information that Vringo claims is missing 

is available to Vringo’s counsel in ZTE’s document production and responses to those requests.  

There is plainly no basis for sanctions. 

A. ZTE’s Attorneys’ Eyes Only Designation Is Appropriate for Documents Relating to 
the NDRC’s Ongoing Investigation of Vringo. 
 
The information that Vringo claims ZTE is “hiding” is over 1,500 pages of documents, 

answers to interrogatories and responses to requests for admission relating to communications 

with the NDRC, which ZTE has produced to Vringo’s counsel.  The only question is whether 

that information must be shared with the target of the NDRC’s investigation.  It should not. 

The Protective Order permits a party to designate as “HIGHLY CONFIDENTIAL:  

ATTORNEYS EYES ONLY – US ONLY” (“AEO”) materials the party considers highly 
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sensitive, the unrestricted disclosure outside of the U.S. would likely be prejudicial to the 

business or operations of the party.   Protective Order ¶ 1(b) (Dkt. No. 103).   The discovery 

responses and documents that Vringo seeks to “de-designate” are highly sensitive because they 

relate to an ongoing investigation of Vringo by the NDRC and more specifically, to materials 

being considered by the NDRC.  Vringo’s interrogatories and requests for admission ask whether 

specific documents were submitted to the NDRC.  ZTE has designated its answers to those 

requests as AEO to prevent Vringo from receiving the exact information that the NDRC said was 

confidential and should not be disclosed by ZTE.1  See Memorandum and Order (“Order”) (Dkt. 

No. 109) at 4.   

 

  This Court’s May 14 order required ZTE to 

produce those documents, but it did not direct that they be made public, or that they be shared 

with Vringo executives and in-house counsel.  Nor should they be.  Where materials under 

consideration by an investigating authority are ordered to be produced in a civil litigation, 

“Attorneys Eyes Only” is an appropriate designation to protect the documents from the targets of 

the investigation.2   

If Vringo’s motion were granted, the materials submitted to the NDRC would be 

available to Vringo, the target of the investigation, as well as to the public.  Vringo has not 

articulated any basis for making these highly sensitive documents available to itself, let alone the 

public.    

1The AEO designation only covers responses related to the NDRC; all the other material was 
contained in ZTE’s prior responses, which were only designated “Confidential.” 

2 E.g., In re City of New York, 607 F.3d 923, 949 (2d Cir. 2010) (if documents had to be produced 
notwithstanding the law enforcement privilege, the court could make them available on an “attorneys' 
eyes only” basis); Floyd v. City of New York, 739 F. Supp. 2d 376, 385 (S.D.N.Y. 2010) (attorneys’ eyes 
only protective order would alleviate concern about revealing information to targets of an investigation).  
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Contrary to Vringo’s argument this Court has not previously decided what degree of 

confidentiality should apply to these materials. (See Vringo’s Motion for Sanctions (“Vringo 

Mtn.”) at 2).  The Court’s May 14, 2015 order required ZTE to respond to Vringo’s discovery 

requests, but did not say what designation should apply, let alone that they must be produced 

publicly.  Vringo relies on the fact that the Court quoted the text of an email sent by the NDRC 

in its order.  Vringo Mtn. at 2. But that email was a discussion of the nature of a party’s 

obligations to maintain the confidentiality of certain material; it did not constitute the material 

itself, which is at issue in this matter.  See Order (Dkt. No. 109) at 4.   

 Also contrary to Vringo’s argument, ZTE is not “thwarting” Vringo’s ability to obtain 

discovery.  Vringo Mtn. at 1.  The information has been provided to Vringo’s outside counsel.  

The Protective Order permits ZTE to designate materials as AEO to prevent the information 

from being shared with Vringo itself.  That provision was included in Vringo’s own proposed 

version of the Protective Order.   

B. There Is No Basis for Ordering Translations “Immediately.” 
 
ZTE is also not “hiding” translations of any of the documents it has produced.  Vringo 

asks the Court to direct ZTE to turn over translations “immediately,” implying that ZTE already 

has in its possession translations that it is refusing to disclose.  That is not the case.  From the 

time the Court’s May 14 order was decided, ZTE and its counsel had two weeks to search for, 

assemble, review and prepare documents for production.  ZTE produced those documents on 

Thursday, May 28, totaling 1,519 pages.  As ZTE has advised Vringo, it is having translations of 

the Chinese documents prepared as quickly as possible and is turning them over on a daily basis 

as it receives them.  Moreover, Vringo has not suffered any prejudice.  If ZTE had produced the 

documents without an AEO designation, as Vringo claims it should have, then Vringo would 
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have to have ordered its own translations of the documents.  It would not have had access to 

them any faster than it currently will.   

C. There Is No Basis for Sanctions Because ZTE Has Disclosed the Information Vringo 
Alleges Is Missing. 
 
Vringo does not identify the provision under which it seeks sanctions.  Regardless, to the 

extent its motion assumes that ZTE is refusing to provide information, it is incorrect.  ZTE 

produced 1,519 pages of documents and served answers to interrogatories and responses to 

request for admission regarding its interactions relating to the Vringo investigation.  In its 

responses and documents ZTE provided every piece of information that Vringo claims is 

missing.  Had Vringo’s counsel raised any of their issues with ZTE’s answers before going to the 

Court, it would have been apparent that ZTE was not withholding any information.   

 

 

 

 

 

 

 

 3  

ZTE is not refusing to provide information, and Vringo’s motion for sanctions should be 

denied. 

3 To the extent Vringo is unsatisfied with the level of detail in the interrogatories, it is the same 
level of detail Vringo provided in responses to ZTE’s interrogatories (see Ex.A nos. 9, 10, 11, 13, 14, 15, 
16, 17, 18), and not surprisingly, Vringo has never challenged it before.  Vringo will have the opportunity 
to ask for additional information in depositions, as the Court has directed.  Order (Dkt. No. 109) at 9.   
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