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Re: Vringo, Inc., et al. v. ZTE Corp., et al., No. 14-cv-4988 (LAK) 
ZTE Corp. v. Vringo Inc., et al., No. 15-cv-0986 (LAK) 

Dear Judge Kaplan: 

We represent ZTE in the above-captioned cases, and we write to request clarification 
regarding whether this Court's June 3, 2015 Preliminary Injunction prohibits fact witnesses from 
giving any deposition testimony concerning the contents of what Vringo has designated as 
Confidential Information under the parties' Non-Disclosure Agreement ("NDA"). ZTE fully 
expected that the mere mention of Confidential Information by a fact witness would not be an 
issue because, under this Court's Protective Order, access to such testimony would be limited to 
outside counsel only-it would not be available to any third parties, to any court, nor even to the 
parties themselves. Nevertheless, out of an abundance of caution, ZTE sought to confirm this 
with Vringo late last week in advance of the first deposition in this case (on Monday, June 22, 
2015). Surprisingly, Vringo took the position that any mention by a witness of what it has 
unilaterally designated as Confidential Information would constitute "use, reference, or 
disclosure" of that information by a party in a judicial proceeding, in violation of the NDA and 
the Preliminary Injunction. Because such a prohibition would significantly affect ZTE's 
witnesses' ability to give full and complete testimony in their depositions, ZTE respectfully 
requests this Court's consideration of this issue on an expedited basis. 

In the first place, the mere mention of Confidential Information by a fact witness giving 
responsive deposition testimony would not constitute "use, reference, or disclosure" of that 
information in this or any other judicial proceeding. The issue at this stage is not whether the 
information is submitted to the Court or a factfinder; it is only a matter of permitting witnesses to 
testify fully in response to deposition questions without fear of being found in breach of the 
NDA and in contempt of court. Pursuant to Section 3(c) of this Court's Protective Order, all 
deposition testimony is presumptively designated "Attorneys Eyes Only," and it would not be 
available even to the parties. The deposition testimony would also not be available to any court 
(including this Court), and ZTE would redact the Confidential Information from any portion of a 
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deposition transcript that it wished to submit to a court. Thus, while no testimony would be used 
in a proceeding without a fmiher determination by this Court, this Court would retain the ability 
to make that determination. 

Moreover, ZTE witnesses' ability to give full and complete deposition testimony would 
be significantly prejudiced if they were prohibited from making any mention of Confidential 
Information (on pain of contempt of this Court). While Vringo has suggested it would "frame 
questions to exclude such NDA material," ZTE respectfully submits that doing so is impossible 
where, as here, each and every of one its allegations in Case No. 14-cv-4988 (LAK) directly and 
immediately concerns that very material. The contents of the NDA Material may affect, among 
other things, witnesses' subjective understanding of their confidentiality obligations, their 
decisions regarding the use of that material, and their intention in submitting that material. As 
just one example, it would inarguably be relevant if a witness wished to testify as to whether or 
not the existence ofNDA was mentioned by Vringo at the parties' December 2013 settlement 
meeting, yet even that fact would itself be covered by the NDA. 1 Thus, even if counsel's 
question does not specifically call for the substance of Confidential Information, that information 
may be necessary for a witness to provide context and to give a full, complete, and accurate 
answer. 

Finally, prohibiting witnesses from mentioning any Confidential Information would 
impose a nearly unworkable constraint, given Vringo's own confusion as to what does or does 
not constitute Confidential Information. In a September 9, 2014 letter from Vringo's counsel, 
Vringo took the position that "Confidential Information" included all the parties communications 
"at least through May 2014." Yet only last week, on June 16, 2015, Vringo's counsel followed 
up with another letter in which it took the position that Confidential Information included all 
communications through September 20 l 4-except for two communications exchanged by the 
parties, one in June 2014 and one in August 2014. IfVringo cannot be certain which 
communications are included, a witness cannot be expecte<i to make the determination on the fly. 
Rather, the amorphous constraint that Vringo seeks to impose would only result in inevitable 
interruptions to the deposition as the witness tries to determine how to form their answer to avoid 
being in breach of the NDA as well as contempt of this Court. 

For the reasons set forth herein, ZTE respectfully requests an expedited determination 
from this Court that the Preliminary Injunction does not apply to fact witnesses' deposition 
testimony. Counsel is available for a telephone conference on this matter any time at the Court's 
convemence. 

1 While this is only one of many examples where NDA material would be necessary for 
the witness to give full and complete testimony, providing any more-specific examples 
would risk violating the NDA, as it would necessarily reveal to this Court the nature of 
the Confidential Information. 
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cc: All counsel 
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