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June 22, 2015 

VIA ECF 

 

Honorable Lewis Kaplan 

United States Courthouse 

500 Pearl Street, Courtroom 15C 

New York, NY 10007-1312 

 

 

Re: Vringo, Inc. v. ZTE Corp., et al., No. 14-cv-4988 

Dear Judge Kaplan:  

On behalf of Vringo Inc. and Vringo Infrastructure, Inc. (“Vringo”), we write to 

oppose ZTE’s latest attempt to gut the parties’ Non-Disclosure Agreement (the “NDA”). 

 

In July 2014, ZTE unsuccessfully argued to this Court that the communications 

covered by the NDA were merely “confidential” and that there was no imminent harm 

caused by their disclosure to a Chinese Court that would keep them confidential.  (July 7, 

2014 Tr., pp 5:22-6:14; 12:19-13:15). 

 

Now ZTE is trying to call the NDA material merely “confidential” again, and is 

asking this Court to hold that ZTE can use and reference the NDA material all that it wants 

in the U.S. litigation, despite the unambiguous language of the NDA and this Court’s TRO, 

because this U.S. Court will keep the material confidential.  This is a back-door attempt for 

ZTE to later argue before the Chinese Court or regulators that the U.S. Court recognizes 

that there can be no harm to using the material as long as it stays “confidential.”  In 

addition, Vringo rightfully fears that ZTE will simply suggest to the NDRC that the NDRC 

must demand the deposition testimony from Vringo, at the pain of extraordinary sanctions.  

Already, the NDRC has demanded that Vringo produce the NDA material directly to it. 

 

Moreover, ZTE did not raise this issue at any time in the past eleven months 

(including, for example, during the negotiation of the parties’ Protective Order), so that the 

parties could have fully briefed this issue before the court.  Instead, after delaying the 

deposition of Oliver Hu for more than one month past its noticed date, ZTE waited until 

the end of the business day before his deposition to try to raise this issue.  (See Exhibit A.) 
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The issues still before the Court on the NDA case are limited.  The Court has 

already held – based on evidence that did not include the NDA material itself – that ZTE 

breached the NDA when it filed the Shenzhen action, and the Preliminary Injunction 

resolved the open question of whether ZTE had a public policy defense.  The issue still to 

be resolved is Vringo’s damages, and the facts necessary to that inquiry include 

determining, e.g., how widely the material was disseminated, and the willfulness and 

fraudulence of ZTE’s conduct.
1
 

 

And Vringo has made clear to ZTE that Vringo will be able to limit its questioning 

to not include the substance of the NDA material.  The only question remaining is whether 

ZTE may use its U.S. depositions to interpose self-serving narratives in an attempt to put 

the NDA material in front of the Chinese authorities.  

 

ZTE’s final argument regarding the scope of the NDA requires some necessary 

background.  On September 9, 2014, ZTE attempted to retroactively and unilaterally limit 

the scope of the NDA by declaring that it believed the NDA did not apply to any of the 

further settlement communications between the parties after the December 10, 2013 

communications – including communications that happened in months when Vringo still 

believed ZTE was negotiating in good faith and ZTE had already breached the NDA twice.  

(See Exhibit B.)  

 

Vringo responded that very same day to make clear that ZTE had no power to 

unilaterally and retroactively limit the scope of the NDA, and stated that it believed that the 

parties’ NDA had remained in effect “at least through May 2014.”  (See Exhibit C.)  Then, 

upon further inquiry and investigation, Vringo determined that the NDA should cover 

communications through the date of ZTE’s September 9, 2014 pronouncement, with the 

limited exception of two communications. (See Exhibit D.)  Vringo’s interpretation of the 

NDA is workable and sound in the context of this litigation. 

 

Vringo further notes that ZTE is misinterpreting the Protective Order when ZTE 

states that “all deposition testimony is presumptively designated ‘Attorneys Eyes Only’”.  

Instead, the Protective Order’s section 2, “Means Of Designating Documents Confidential” 

states that the parties may designate transcript portions as either Confidential or OAEO 

within 30 days, and that the transcript itself will be temporarily treated as OAEO during 

this period.   This morning, ZTE has barred Vringo’s in-house counsel from attending even 

the smallest portion of ZTE’s deposition, in a further demonstration of the extent to which 

ZTE is misusing the Protective Order. 

                                                 
1
 In an email sent on Sunday evening after its filing, ZTE asserted that Vringo is requesting NDA 

material in document requests.  That is incorrect.  During the parties’ first meet and confer – in 

February 2015 – Vringo explained its own objection refusing to produce NDA material, and 

clarified that it also did not want ZTE to produce NDA material in response to Vringo’s document 

requests.  And this Court’s intervening rulings since February 2015 make clear that discovery of 

the substance of the NDA material is not necessary. 
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Finally, Vringo notes that ZTE’s attempt to raise this new issue just a few hours 

before Oliver Hu’s deposition (which, because he will require an interpreter, will last 

fourteen hours) has been accompanied by contemporaneous announcements that (1) Mr. 

Hu is only available until 6 p.m. today, and (2) Mr. Hu has a flight to China on Wednesday 

morning at 10 a.m. which he will not change.  Vringo respectfully requests that, to the 

extent that Mr. Hu’s deposition is delayed by ZTE’s motion of last evening, Mr. Hu be 

ordered to complete his deposition before leaving the United States. 

 

Respectfully submitted, 

 
Karl Geercken 

 

 

cc: counsel of record (via ECF) 
LEGAL02/35650911v1 
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