
 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

 

VRINGO, INC., and 

VRINGO INFRASTRUCTURE, INC. 

 

Plaintiffs, 

 

v. 

 

ZTE CORPORATION, and 

ZTE USA Inc., 

 

Defendants 

 

 

 

 

 

Civil Action No. 14-cv-4988 (LAK) 

 

ZTE CORPORATION, 

 

Plaintiff, 

 

v. 

 

VRINGO, INC., et ano. 

 

Defendants 

 

 

 

 

Civ. No. 15-cv-0986 (LAK) 

 

MEMORANDUM OF LAW IN SUPPORT OF 

VRINGO, INC.’S MOTION TO FILE UNDER SEAL 

 

Vringo, Inc. and Vringo Infrastructure, Inc. (collectively, “Vringo”), by and through their 

counsel, respectfully submit this Memorandum of Law in Support of their Motion to File under 

Seal.  Vringo seeks to file under seal its Emergency Motion to Compel ZTE’s Putatively 

Privileged Communications with Google and Other Third Parties (the “Motion to Compel”), and 

all exhibits thereto (redacted version e-filed contemporaneously herewith)
1
.  As set forth herein, 

                                                 
1
 An unredacted version of the Motion to Compel and its exhibits will be hand-delivered to the Court on the same 

day as the filing of this Motion to Seal. 
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the motion and its exhibits reference and address documents that defendants ZTE Corporation 

and ZTE USA Inc. (collectively, “ZTE”) have claimed are privileged and were inadvertently 

produced.  Because there is no way to reference the documents and to argue why no basis for the 

asserted privilege exists without disclosing the nature of the documents themselves, Vringo 

respectfully requests permission to file the Motion to Compel and its exhibits under seal until at 

least such time as the Motion to Compel can be decided.   

In addition, portions of the Motion and its Exhibits reference documents and testimony 

that ZTE has designated as either Confidential or Highly Confidential under the terms of the 

Protective Order (the “Confidential Material”).  Vringo respectfully submits that these 

documents should also be protected as confidential for the present, although certain of those 

documents are subject to Vringo’s request to de-designate them as confidential.  

FACTUAL BACKGROUND 

The detailed factual background underlying this Motion to Seal has been set forth in 

Vringo’s Emergency Motion to Compel ZTE’s Putatively Privileged Communications with 

Google and Other Third Parties See Case No. 14-cv-4988, Dkt. No. 163.  ZTE has asserted that 

documents must be returned to it on the grounds that they are privileged, and there is no way to 

discuss or reference these documents, or the related information that Vringo seeks to compel, 

without disclosing the nature of the materials.  ZTE has also designated the Confidential Material 

at issue as “Highly Confidential” or “Confidential.”  As such, in light of ZTE’s privilege 

assertions, the Protective Order’s requirement that all material designated as Confidential “shall 

be treated as such until the Court rules that [it] should not be so treated”, and this Motion 

referencing such Confidential Material, Vringo requests permission to file the Motion to Compel 

under seal.  
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ARGUMENT 

This Court has “supervisory power over its own records and files,” Nixon v. Warner 

Commc’ns, Inc., 435 U.S. 589, 598 (1978), and may seal documents after “weighing the interests 

advanced by the parties in light of the public interest and the duty of the courts.” Id. at 602; 

F.D.I.C. v. Ernst & Ernst, 677 F.2d 230, 232 (2d Cir. 1982) (“It is beyond question that a court 

may issue orders prohibiting disclosure of documents or information.”); see also Lugosch v. 

Pyramid Co. of Onondaga, 435 F.3d 110, 119-20 (2d Cir. 2006).  Although there is a 

presumption of public access to court documents, such access must be weighed against the 

danger of impairing judicial efficiency as well as a party’s privacy interests.  United States v. 

Amodeo, 71 F.3d 1044, 1050 (2d Cir. 1995).  Redactions may similarly be sealed “if specific, on 

the record findings are made demonstrating that closure is essential to preserve higher values and 

is narrowly tailored to serve that interest.” Lugosch, 435 F.3d at 120 (quoting In re New York 

Times Co., 828 F.2d 110, 116 (2d Cir. 1987)). 

Here, there are clear and compelling concerns that merit protection.  As discussed in the 

accompanying Wessels-Yen Declaration, there is no way to discuss the putatively privileged 

information without revealing its contents.  In addition, under the terms of the Court’s Protective 

Order, access to information designated as “Confidential” and “Highly Confidential” is 

restricted.  See Dkt. No. 103, ¶¶ 1.   

Due to the putatively privileged nature of the underlying information related to the 

Motion to Compel, the terms of the Court’s Protective Order and the designation of additional 

documents and testimony as “Confidential” and “Highly Confidential”, Vringo submits that the 

Motion to Compel must presently be treated with the corresponding degree of confidentiality and 

respectfully requests permission to file same under seal.  Should Vringo’s Motion to Compel be 

granted, Vringo will submit a revised version redacting only the Confidential Information. 
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CONCLUSION 

For the reasons set forth above, Vringo respectfully requests that the Motion to Compel 

and the exhibits thereto be filed under seal. 

 

Dated: New York, New York 

 July 24, 2015 

 

Respectfully submitted, 

 

 

By:  /s/ Amber Wessels-Yen     

Karl Geercken 

Amber Wessels-Yen 

ALSTON & BIRD LLP 

90 Park Avenue 

New York, New York 10016 

Tel: (212) 210-9400 

Fax: (212) 210-9444 

karl.geercken@alston.com 

amber.wessels-yen@alston.com 

 

Attorneys for Vringo, Inc. and 

Vringo Infrastructure, Inc. 
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