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PRELIMINARY STATEMENT 

Vringo seeks to have ZTE comprehensively search and review all files and emails of 

more than one hundred fifteen additional employees, all on the basis that they were recipients of 

a single internal email.  That email, an internal ZTE “news update” that was clearly labeled 

confidential, describes, among many other unrelated matters, the worldwide litigation between 

Vringo and ZTE, as well as ZTE’s negotiations with Vringo—including a settlement offer figure 

arguably covered by the NDA that Vringo has since inadvertently released to the public.  ZTE 

has distributed a litigation hold to these employees and has agreed to conduct interviews with, 

and forensically image the hard drives of, each of these employees, all in order to ascertain 

whether the news-update email or any information arguably covered by the NDA were forwarded 

outside the Company.  In addition, in response to Vringo’s concern about potential destruction of 

evidence, ZTE has agreed to forensically search its server.  In short, ZTE has agreed to a 

massive, costly, and extremely thorough undertaking to address Vringo’s concerns. 

 Vringo, however, takes the position that these steps do not go far enough.  Instead, 

Vringo demands that ZTE fully search and review all of the files and email of each of these more 

than one hundred fifteen employees, using all of the search terms previously used in the NDA 

and FRAND cases, and that ZTE complete this undertaking by August 7, 2015.  Given the 

thorough investigation and plan to which ZTE has already committed, this burdensome request 

should be denied.  

ARGUMENT 

ZTE has taken and continues to take reasonable steps to produce responsive, non-

privileged documents and information.  The produced documents were collected at the direction 

of U.S. counsel by Control Risks, a global risk consulting firm headquartered in London, from 

the hard drives of fifteen ZTE employees most directly involved in the issues in this case.  These 

documents were then searched using a comprehensive set of search terms, and the Mandarin-

language documents were reviewed in China by ZTE’s counsel at Dacheng Law Offices (a 

multinational law firm headquartered in Beijing, China, and with offices in, among other cities, 
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New York), again at the direction of U.S. counsel.  ZTE has produced more than seven thousand 

pages of indisputably responsive material in the NDA case alone. 

In its motion, Vringo uses these thousands of pages of responsive material disclosed by 

ZTE as the basis for its unreasonable follow-up demands.  For example, Vringo concludes on the 

basis of documents it received from ZTE in discovery that, prior to December 2013, “ZTE was 

preparing to file a Chinese antitrust complaint.”  Id. (citing Exs. F & G).  Vringo then leaps to 

the conclusion “that documents surrounding this plan are conspicuously missing.”  Id.  But the 

documents Vringo cites, in addition to others it has received from ZTE in discovery, are the very 

documents “surrounding” ZTE’s purported plan that it alleges are missing.  And Vringo cites no 

basis for the proposition that there are more such documents that were withheld.  Similarly, 

Vringo’s claim that ZTE “failed to produce” documents from ZTE’s public-relations and 

investor-relations departments (whose employees’ hard drives ZTE has agreed to forensically 

image) is belied by the very documents from those departments Vringo cites in support, which 

were included in the scope of ZTE’s review and were produced to Vringo.
1
 

Vringo’s miscellaneous other discovery complaints also lack merit.  For example, Vringo 

claims that “ZTE’s counsel admitted they had never collected Mr. Guo’s (ZTE’s General 

Counsel) files.”  Mot. 2 (purporting to cite July 28, 2015 Hearing Tr. 28:9-23).  To the contrary, 

counsel has stated that Mr. Guo’s computer was searched for relevant materials.  See July 28, 

2015 Hearing Tr. 28:18-19 (“Mr. Guo’s computer was searched by internal ZTE personnel for 

the search term Vringo and the results were provided to us.”).  Also, Vringo seizes on a single 

email produced by ZTE that refers to a recording of a meeting, alleging that this recording was 

“destroyed on an unspecified date.”  Mot. at 3.  But, as indicated in that very email, and as 

                                                 
1 Vringo also alleges that ZTE “failed to produce” board of director meeting minutes or 
documents.  Mot. at 2.  In fact, Vringo had never requested ZTE’s Board minutes until it filed the 
instant motion.  If any Board minutes pertained to the issues in this case, they would have been 
encompassed by ZTE’s broad and comprehensive search terms.  Based on the thousands of 
documents produced from the relevant custodians, as well as the testimony from multiple ZTE 
witnesses, there is no indication that ZTE’s Board of Directors has any connection whatsoever to 
this matter. 
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confirmed in the sworn declaration provided by ZTE (see Ex. P), this recording, made on a 

recording pen for the purpose of allowing a ZTE employee to prepare a memorandum of a June 

2014 meeting, was deleted because it was inaudible.  See Ex. P. at 2.  This deletion occurred 

prior to this litigation, and the memorandum itself was included in ZTE’s document production.   

Additionally, Vringo’s motion alludes to purported “newly disclosed [document] 

destruction processes,” under which Vringo claims “employee emails may be deleted as soon as 

three months or, at most after six months.”  Mot. 1, 3.  This description is inaccurate.  ZTE’s 

counsel explained to Vringo in the very email Vringo cites in its motion that, as advised by the 

client, when an employee reaches their email server’s size capacity (in approximately three to six 

months), “the employee can no longer send or receive email.”  Ex. A at 3 (describing ZTE’s 

internal email practices).  This is not a “destruction process.”  It is simply a limitation of ZTE’s 

email system. 

Finally, Vringo repeatedly refers to “spoliation issues,” Mot. 1, concluding that “it is 

highly likely evidence was destroyed,” id., and that “ZTE seeks to avoid producing evidence of 

spoliation entirely,” id. at 4.  These statements are unfounded.  First, no actual evidence of 

spoliation has been submitted, and Vringo’s ipse dixit does not make spoliation “highly likely.”  

Second, while ZTE initially distributed its litigation hold to the twenty-five individuals most 

knowledgeable about this matter based on the information available at the time, ZTE has since 

agreed to distribute, and has distributed, that litigation hold to every one of the more than one 

hundred fifteen individuals whom Vringo points to in its brief.  In addition, counsel from 

McDermott Will & Emery, one of the law firms representing ZTE in this matter, will conduct 

interviews with each of these individuals to determine if any document destruction took place.  

Third, far from “avoid[ing] producing evidence of spoliation,” ZTE has begun forensically 

imaging the hard drives of each and every individual identified in Vringo’s motion (including, on 

July 30, 2015, Mr. Guo).  The very purpose of a forensic imaging process is to allow instances of 

spoliation to be identified.  At this stage, however, Vringo’s conclusory insinuations about 

purported evidence destruction are pure conjecture. 
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Vringo also seeks certifications from three different law firms regarding their “discovery 

and document preservation efforts,” as well as the appointment of a third-party expert.  ZTE 

respectfully submits that, in light of the discovery steps ZTE has voluntarily agreed to take, there 

is no basis to grant the relief Vringo requests. 

Dated: New York, NY 
 August 3, 2015 

 
KING & SPALDING LLP 
 
/s/ Paul A. Straus    
Robert F. Perry 
Paul A. Straus 
David A. Joffe 
KING & SPALDING LLP 
1185 Avenue of the Americas 
New York, NY 10036 
Tel: 212.556.2100 
Fax: 212.556.2222 
 
Jeffrey J. Catalano 
BRINKS GILSON & LIONE 
NBC Tower – Suite 3600 
455 North Cityfront Plaza Drive 
Chicago, IL 60611 
Fax.: 312.321.4299 
Tel.: 312.840.3281 
 
Charles M. McMahon 
Brian A. Jones 
MCDERMOTT WILL & EMERY 
227 West Monroe Street 
Chicago, IL  60606 
Tel:  312.984.7641  
Fax:  312.984.7700 
 
Jay H. Reiziss 
MCDERMOTT WILL & EMERY 
500 N. Capitol St., NW 
Washington, DC 20001 
Tel:  202.756.8646 
Fax:  202.756.8087 

 
 

Case 1:14-cv-04988-LAK-FM   Document 189   Filed 08/03/15   Page 5 of 6



 

5 
 

Jeff E. Butler 
John P. Alexander 
CLIFFORD CHANCE LLP 
31 West 52nd Street 
New York, NY 10019 
Tel 212.878.8000 

 
ATTORNEYS FOR ZTE CORPORATION 
and ZTE USA INC. 

 

Case 1:14-cv-04988-LAK-FM   Document 189   Filed 08/03/15   Page 6 of 6


